GREG ABBOTT

October 15, 2003

Ms. Julie Joe

Assistant County Attorney
County of Travis

P.O. Box 1748

Austin, Texas 78767

OR2003-7349
Dear Ms. Joe:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 189488.

The Travis County Sheriff’s Office (the “sheriff”’) received a request for any internal affairs
reports on two named individuals. You state that the sheriff does not have any responsive
information regarding one of the named individuals. We note that the Public Information
Act (the “Act”) does not require the sheriff to disclose information that did not exist at the
time the request was received. Economic Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.--San Antonio 1978, writ dism’d); Open Records Decision
No. 452 at 3 (1986). You claim that portions of the remaining requested information are
excepted from disclosure under sections 552.101, 552.108, 552.117, 552.130, and 552.137
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

First, the submitted information contains medical records, access to which is governed by the
Medical Practice Act (“MPA”), chapter 159 of the Occupations Code. Section 159.002
provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in

PostT OFFiCc Box 12548, AusTIN, TEXAs 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
Ax Equal Employment Opportunity Employer - Printed on Kecycled Paper



Ms. Julie Joe - Page 2

Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002( b), (c). The MPA governs access to medical records. Open Records
Decision No. 598 (1991). The MPA requires that any subsequent release of medical records
be consistent with the purposes for which a governmental body obtained the records. Open
Records Decision No. 565 at 7 (1990). Moreover, information that is subject to the MPA
includes both medical records and information obtained from those medical records. See
Occ. Code § 159.002(a), (b), (c); Open Records Decision No. 598 (1991). Based on our
review of the submitted information, we have marked the information that is subject to the
MPA and may only be released accordingly.

Next, we note that the remaining submitted information is subject to section 552.022 of the
Government Code. Section 552.022 provides in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigatibn
made of, for, or by a governmental body, except as provided
by Section 552.108 ... .

Gov’'t Code § 552.022(a)(1). The submitted information consists of completed
investigations. Consequently, this information must be released unless it is confidential
under other law or excepted from disclosure under section 552.108. You claim that some
of the information you have marked is protected from disclosure under the informer’s
privilege. The informer’s privilege, incorporated into the Act by section 552.101," has long

been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. .

App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928); see also
Roviaro v. United States, 353 U.S. 53, 59 (1957). The informer’s privilege under Roviaro
exists to protect a governmental body’s interest. Therefore, the informer’s privilege under
Roviaro may be waived by a governmental body and is not “other law” that makes the
information subject to section 552.022 confidential. Open Records Decision No. 549 at 6
(1990). However, the informer’s privilege is also found in Rule 508 of the Texas Rules of
Evidence. The Texas Supreme Court held that “[t]he Texas Rules of Civil Procedure and
Texas Rules of Evidence are ‘other law’ within the meaning of section 552.022.” In re City
of Georgetown, 53 S.W.3d 328 (Tex. 2001). Thus, we will determine whether this

'Section 552.101 excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.”
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information is protected under Rule 508. Furthermore, we will address your arguments
under sections 552.101, 552.108, 552.117, 552.130, and 552.137 of the Government Code.

We begin by addressing whether the information you have marked is protected under Texas
Rule of Evidence Rule 508. Rule 508 provides, in relevant part:

(a) Rule of Privilege. The United States or a state or subdivision thereof has
a privilege to refuse to disclose the identity of a person who has furnished
information relating to or assisting in an investigation of a possible violation
of a law to a law enforcement officer or member of a legislative committee
or its staff conducting an investigation.

(b) Who May Claim. The privilege may be claimed by an appropriate
representative of the public entity to which the information was furnished,
except the privilege shall not be allowed in criminal cases if the state objects.

Thus, an informer’s identity is confidential under Rule 508 if a governmental body
demonstrates that an individual has furnished information relating to or assisting in an
investigation of a possible violation of a law to a law enforcement officer or member of a
legislative committee or its staff conducting an investigation, and the information does not
fall within the purview of the exceptions to the privilege enumerated in Rule 508(c).

The sheriff seeks to withhold the information you have marked because it identifies the
informer who assisted the sheriffin an investigation pertaining to a narcotics offense. Unless
an exception to the privilege applies, we conclude the sheriff may withhold only the
informer’s name under Rule 508. See Tex. R. Evid. 508(c). The remaining information you
have marked under this exception does not identify the informer and must be released.

Next, section 1703.306 of the Occupations Code provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;
(3) amember, or the member’s agent, of a governmental agency that

licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;
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(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

Occ. Code § 1703.306. We agree that some of the submitted information was acquired from
polygraph examinations. It does not appear that any of the exceptions in section 1703.306
apply in this case. See Open Records Decision 565 (1990) (construing predecessor statute).
Accordingly, the information we have marked is confidential pursuant to section 1703.306
of the Occupations Code and is therefore excepted from disclosure under section 552.101 of
the Government Code.

Also, criminal history record information (“CHRI”) generated by the National Crime
Information Center (“NCIC”) or by the Texas Crime Information Center (“TCIC”) is
confidential. Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that states obtain from the federal government or other states. Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. Id. Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety (“DPS”’) maintains, except that the
DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain
CHRI; however, a criminal justice agency may not release CHRI except to another criminal
justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified
in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in
accordance with federal regulations. See Open Records Decision No. 565 (1990).
Furthermore, when a law enforcement agency compiles information that depicts an
individual as a criminal suspect, arrestee, or defendant, the compilation of information takes
on a character that implicates the individual’s right to privacy in a manner that the same
information in an uncompiled state does not. See United States Dep 't of Justice v. Reporters
Comm. for Freedom of the Press, 489 U.S. 749 (1989); Open Records Decision No. 616
at 2-3 (1993). Thus, any criminal history information that was obtained from the NCIC or
TCIC networks, or that is protected by privacy under Reporters Committee, must be withheld
from disclosure under section 552.101 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Information is
protected under the common-law right to privacy when (1) the information contains highly
intimate or embarrassing facts the publication of which would be highly objectionable to a
reasonable person, and (2) the information is not of legitimate concern to the public. See
Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert.
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denied, 430 U.S. 931 (1977). This office has found that the following types of information
are excepted from required public disclosure under common-law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps); personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 545 (1990), 523 (1989) (individual’s
mortgage payments, assets, bills, and credit history); certain personal choices relating to
financial transactions between the individual and the governmental body, see Open Records
Decision No. 600 (1992) (designation of beneficiary of employee’s retirement benefits and
optional insurance coverage; choice of particular insurance carrier; direct deposit
authorization; and forms allowing employee to allocate pretax compensation to group
insurance, health care, or dependent care); information concerning the intimate relations
between individuals and their family members, see Open Records Decision No. 470 (1987);
and identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982). Having reviewed the submitted information, we conclude that portions
of the information, which we have marked, are protected by common-law privacy and must
be withheld under section 552.101. However, we conclude that the remaining submitted
information consists solely of information regarding the employment of the individual in
question and, thus, is of legitimate concern to the public. See Open Records Decision
Nos. 470 (1987) (public employee’s job performance does not generally constitute his private
affairs), 455 (1987) (public employee’s job performances or abilities generally not protected
by privacy), 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
demotion, promotion, or resignation of public employees); see also Open Records Decision
No. 455 (1987) (absent special circumstances, home addresses and telephone numbers of
private citizens generally not protected under privacy exceptions of the Act). Therefore, the
remaining submitted information is not protected by common-law pnvacy, and it may not
be withheld under section 552.101.

Section 552.108(a) of the Government Code excepts from disclosure "[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime." Generally, a governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See Gov’t Code §§ 552.108(a)(1),
(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You explain
that the Travis County District Attorney’s Office states that the information you have marked
as section 552.108 information relates to a pending criminal prosecution. Based upon this
representation, we conclude that the release of this information would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’'d n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases).
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However, section 552.108 is inapplicable to basic information about an arrested person, an
arrest, or acrime. Gov’t Code § 552.108(c). We believe such basic information refers to the
information held to be public in Houston Chronicle. See Open Records Decision No. 127
(1976) (listing basic information that must be released from offense report in accordance
with Houston Chronicle). Thus, with the exception of the basic offense and arrest
information, the sheriff may withhold the information you have marked under
section 552.108. We note that you have the discretion to release all or part of the information
at issue that is not otherwise confidential by law. Gov’t Code § 552.007.

You also contend that some of the submitted information is excepted under
section 552.117(a)(2) of the Government Code. That section excepts from disclosure
“Information that relates to the home address, home telephone number, or social security
number” of a peace officer, or that reveals whether the peace officer has family members.
Therefore, the sheriff must withhold the information you have marked under
section 552.117(a)(2) of the Government Code. However, we have marked additional
information to which section 552.117(a)(2) is inapplicable, and it must be released.

The remaining social security numbers may be withheld in some circumstances under
section 552.101 in conjunction with the 1990 amendments to the federal Social Security
Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I). See Open Records Decision No. 622 (1994). These
amendments make confidential social security numbers and related records that are obtained
and maintained by a state agency or political subdivision of the state pursuant to any
provision of law enacted on or after October 1, 1990. See id. We have no basis for
concluding that the remaining social security numbers in the responsive information are
confidential under section 405(c)(2)(C)(viii)(I), and therefore excepted from public
disclosure under section 552.101 of the Act on the basis of that federal provision. We
caution, however, that section 552.352 of the Act imposes criminal penalties for the release
of confidential information. Prior to releasing any social security number information, the
sheriff should ensure that no such information was obtained or is maintained by the sheriff
pursuant to any provision of law enacted on or after October 1, 1990.

Section 552.130 of the Government Code prohibits the release of information that relates to
a motor vehicle operator’s or driver’s license or permit issued by an agency of this state or
a motor vehicle title or registration issued by an agency of this state. See Gov’t Code
§ 552.130. Accordingly, the sheriff must withhold the Texas driver’s license, license plate,
and motor vehicle information you have marked pursuant to section 552.130 of the
Government Code.

Finally, section 552.137 of the Government Code provides:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
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electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks
to contract with the governmental body or by the vendor's
agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers
or information relating to a potential contract, or provided to
a governmental body in the course of negotiating the terms of
a contract or potential contract; or

(4) provided to a governmental body on a letterhead,
coversheet, printed document, or other document made
available to the public.

(d) Subsection (a) does not prevent a governmental body from disclosing an
e- mail address for any reason to another governmental body or to a federal
agency.

Act of June 2, 2003, 78" Leg., R.S., ch. 1089, § 1 2003 Tex. Sess. Law Serv. 3124 (to be
codified as amendment to Gov’t Code § 552.137). Section 552.137 requires a governmental
body to withhold certain e-mail addresses of members of the public that are provided for the
purpose of communicating electronically with the governmental body, unless the members
of the public with whom the e-mail addresses are associated have affirmatively consented
to their release. Section 552.137 does not apply to a government employee’s work e-mail
address or a business’s general e-mail address or web address. E-mail addresses that are
encompassed by subsection 552.137(c) are also not excepted from disclosure under
section 552.137. We find that the e-mail addresses you have marked are excepted from
disclosure under section 552.137(a). Accordingly, we conclude that, unless consent to
release has been granted, the sheriff must withhold these e-mail addresses pursuant to
section 552.137(a) of the Government Code.
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In summary, we conclude that you must withhold the following information under
section 552.101 of the Government Code: 1) the informer’s name under Rule 508 of the
Texas Rules of Evidence; 2) the information we have marked pursuant to section 1703.306
of the Occupations Code; 3) any criminal history record information; 4) the information we
have marked under common-law privacy; and 5) social security numbers that may be
confidential under federal law. Additionally, we conclude that: 6) the medical record
information we have marked is subject to the MPA and may only be released accordingly; 7)
with the exception of the basic offense and arrest information, the sheriff may withhold the
information you have marked under section 552.108 of the Government Code; and 8) you
must withhold the section 552.117(a)(2), 552.130, and 552.137 information. All remaining
information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

WM ML,

W. Montgomery Meitler
Assistant Attorney General
Open Records Division

WMM/Imt
Ref: ID# 189488
Enc: Submitted documents

c: Ms. Nanci Wilson
Investigative Reporter
KEYE-TV News
10700 Metric Blvd.
Austin, Texas 78758
(w/o enclosures)






